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TORRUELLA, Circuit Judge. Plaintiffs-appellants?! Faustina

Davi | a- Al varez, Ramdn Fernandez, Rosa Al varez- Oguendo and Raf ael
Fernandez filed the tort action underlyingthis appeal inthe Puerto
Rico courts on Novenmber 7, 1995. It was renoved to the federal
district court for the District of Puerto Ri co on Novenber 25, 1997.
On April 12, 1998, plaintiffs' counsel, José Antoni o Mndez Rodri guez
(José Méendez), di ed suddenly and unexpectedly. His brother and | aw
partner, Roberto Méndez Rodriguez (Roberto Méndez), assuned
responsibility for the case. After receiving noresponse to di scovery
requests filed as early as February 1998, defendants noved for
di sm ssal for | ack of prosecution. The district court grantedthis
noti on and di sm ssed with prejudi ce on Decenber 14, 1998. Plaintiffs,
represent ed by newcounsel, sought relief fromjudgnent under Feder al
Rul es of Civil Procedure 60(b)(1) and 60(b)(6). The district court

deni ed this request. Davila A varez v. Escuel a de Medi ci na Uni ver si dad

Central del Caribe, Civ. No. 97-2793 (JAF) (D.P.R Mar. 28, 2000).

Finding that the district court did not abuse its discretion in
refusing to grant relief, we affirm

BACKGROUND

! Thr oughout the opinionwe refer toplaintiffs-appellants Davil a-
Al varez, et. al., aseither "plaintiffs" or "appel | ants" dependi ng on
the stage of the litigation at issue.
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W present the procedural history of thislitigationin some
detail, asit supportsthedistrict court's refusal togrant relief
from judgnent.

On Novenber 7, 1995, plaintiffs filed this nmedical
mal practice cl ai mi n Bayanon Superi or Court, a Puerto Rico court of
first instance. José Méndez, of the lawfirmof Méndez & Méndez, was
counsel of record. Thefirm s address was | isted with the court as
Tropi cal #30, Mufioz Ri vera, Guaynabo, Puerto Rico. On July 23, 1996,
José Mendez filed an I nformative Motioninthe Puerto Ri co court noting
changes tothe firm s street and mai | i ng addresses. 2 On Novenber 25,
1997, co-defendant3 Dr. Susana Schwartz renoved t he case to f eder al
district court pursuant to28 U.S.C. § 1442(a)(1), 28 U.S.C. § 2679(d),
and 42 U.S.C. § 233.4 The noti ce of renpval was served to José Mendez
at his former address, Tropical #30.

Al t hough the case had been renmobved to federal court and

di sm ssed fromthe Puerto Rico courts, José Méndez fil ed a second

2 The newstreet address was 1848 G asgow Avenue, Col | ege Park, Ri o
Pi edras, Puerto Rico. The newmailing address was P. O. Box 70150,
Suite 128, San Juan, Puerto Rico.

3 There is sone di spute as to whet her Dr. Schwartz shoul d be consi der ed
a co-defendant or athird-party defendant; for purposes of this appeal,
the distinction is irrelevant.

4 Schwartz did so as an officer of the United States Departnent of
Heal t h and Human Ser vi ces who had obt ai ned a certification fromthe
United States Attorney that she was acting within the scope of her
federal enploynent at the tine of the conduct conpl ai ned of.
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| nformati ve Motion in Bayandbn Superior Court on January 13, 1998,
noti ng anot her change inthe mai |l i ng address of Méndez & Méndez, to
P. O. Box 270128, San Juan, Puerto Rico. Counsel for defendants were
al so served with notice of the newaddress. On January 23, 1998, the
Bayanon Superior Court i ssued a Notice of Judgnent to the correct Box
270128 address, inform ng José Mendez t hat judgnent had i ssued, and t he
case di sm ssed fromt he Bayanbdn court, as of Decenber 11, 1997. The
Decenmber 11, 1997 di sm ssal order clearly stated that the case was
di sm ssed under 28 U. S. C. § 1446, the federal renoval statute. As
appel | ants concede t hat José Méndez recei ved t he Noti ce of Judgnent
fromt he Bayandn Superi or Court on January 28, 1998, he was on noti ce
as of that date that the case had been di sm ssed fromthe Puerto Ri co
courts because it had been renoved to federal district court.
Al so on January 23, 1998, the United St ates was substituted
as defendant for Dr. Schwartz pursuant to 28 U.S.C. § 2679. Noti ce of
this substitutionwas sent by first-class mail to José Méndez at his
former address, Tropical #30. On February 2, 1998, the United St at es
subm tted a responsi ve pl eadi ng, whi ch was agai n sent to the i ncorrect
Tropi cal #30 address. On February 3 and February 4, 1998, the United

States sent interrogatories and fil ed arequest for the production of



docunents, againtothe wong address. There is no evidence, for the
nost part, that these docunents ever arrived at Méndez & Méndez.>®

Because José Mendez was not admitted to practice before the
federal court, at sone point in January or February of 1998, he
cont acted attorney Enri que Mendoza about the possibility of referring
t he case. The record shows only t hat Mendoza solicitedresearch on a
rel evant | egal issue fromathird attorney.® On February 23, 1998,
Mendoza faxed the results of this researchto José Mendez. Thereis no
evidence in the record t hat Mendoza accepted the referral, and no
notionwas filedinformngthe district court of a change of counsel.
José Méndez al so did not informthe district court at this point that
he was not admtted to the federal bar.

On April 12, 1998, José Méndez died suddenly and
unexpect edly. Upon hi s death, Roberto Méndez assuned responsi bility
for all of his current cases. Roberto Méndez was al so not admttedto

practice before the federal court.

5> Thereis strong circunstantial evidence that José Méndez recei ved at
| east the noticeinformng himof the United States' substitutionas a
defendant inatinely fashion. H s correspondence wi th Enri que Mendoza
inearly 1998 presented a fact scenari o based on such a substitution.
See infra at n.10.

6 After renovingthe case, the United States had cl ai ned that the suit
was barred for failure to pursue adm ni strative renedi es requi red under
t he Federal Tort Cl ainms Act (FTCA). Mendoza had asked attorney Li sa
Drucker Shub to research whether, in a case where a plaintiff was
unawar e of defendant's federal enpl oynent status prior torenoval, the
statute of limtations acted to bar an adm nistrative claim
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On June 8, 1998, the district court issued a Schedul i ng O der
provi di ng that the pl eadings be finalized by July 17, 1998, that
di scovery be conpl et ed by Oct ober 8, 1998, and t hat any di spositive
notion be filed prior to Novenber 9, 1998. Apretrial conference was
schedul ed for Decenber 8, 1998. It is unclear fromthe record whet her
t he Order was sent to Méndez & Méndez at t he Tropi cal #30 address or at
the correct Box 270128 address.’

On Cctober 21, 1998, the United States filed a notion
requesting dism ssal for want of prosecution, noting that its
i nterrogatories and requests for docunment production, propoundedin
February of 1998, had gone unanswered, and that the tinme for di scovery
set forthinthe Scheduling Order had el apsed. This notion was | ater
j oi ned by co-def endant Escuel a de Medi ci na. Both noti ons were noti ced
to t he now deceased José Méndez at his Tropi cal #30 address. Counsel
for Escuel a de Medi ci na al so subm tted an affidavit stating that he had
| eft nore than a dozen phone nessages for Roberto Méndez (bot h upon t he
June recei pt of the Scheduling Order and in the days prior to the
Decenber pre-trial conference) that had gone unreturned. On
Decenber 8, 1998, the noti on for di sm ssal was granted. Judgnment was

entered as of Decenber 14, 1998.

" Acopy of the civil docket includedin the appendices indicates that,

as of July 11, 2000, the district court had the Tropi cal #30 address on
filefor José Méndez and the P. O. Box 270128 on fil e for both the | aw
firm Méndez & Méndez and for Roberto Méndez.
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Bet ween José Méndez's death on April 12, 1998 and Decenber
3, 1998, Roberto Méndez took no action regarding this case. On
Decenber 3, 1998, he forwarded a "cross-cl ai mant conpl aint” to Mendoza.
The sanme day, Mendoza responded that he "really [had] nointerest in
participatinginthis case.”" On Decenber 15, 1998, a day after the
di strict court had entered judgnment, Roberto Méndez asked t he court for
a thirty day extension in order to find new representation for
plaintiffs. In his request, Méndez clainmed that until receiving
Mendoza' s Decenber 3 fax disclainmng any responsibility for the
litigation, it had been hi s understandi ng that Mendoza had assuned
representation prior to José Méndez's deat h.

New counsel for plaintiffs sought relief fromjudgnment on
this basisinaRule 60(b) notionfiledJanuary 19, 1999. The distri ct
court denied the notioninan Qpinionand Oder dated March 28, 2000.
In particular, the court noted that: (i) Roberto Méndez had
inexplicably failedtonotify thedistrict court of the death of José
Méndez; (ii) instead of nmaki ng the i ncorrect assunptionthat Enrique
Mendoza had assuned responsi bility for the case, Roberto Méndez "shoul d
have assured hinsel f of thisfact”; (iii) the multiple messages | eft by
def endants with the secretary at Mendez & Mendez shoul d have al erted
Robert o Méndez to the i mm nent expiration of thetinme for discovery;
(iv) although the Rul e 60(b) petitionfocused ontheincorrect address

used by def endants (and per haps the court), at no point di d appel | ants'
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counsel affirmatively state that Mendez & Méndez had fail ed to recei ve
t he rel evant notions and notices at the firm s newaddress; and (V)
José Mendez shoul d have fil ed a change of address formw th t he f eder al
court after receiving notice of renoval. A subsequent request for
reconsi derati on was deni ed on May 25, 2000. This appeal foll owed.
DI SCUSSI ON

Federal Rule of Gvil Procedure 60(b)(1) allows the court to
relieve a party froma final judgnent for "m stake, inadvertence,
surprise, or excusabl e neglect.” As notions brought under Rul e 60(b)
are "commttedtothe court's sound discretion,” wereviewhereonlyto
determineif thedistrict court abusedits discretioninrefusingto

grant appellants' notion. Torre v. Continental Ins. Co., 15F. 3d 12,

14-15 (1st Cir. 1994). Al though many courts have i ndi cated that Rul e
60(b) notions should be granted liberally,®this CGrcuit has taken a
harsher tack. "Because Rule 60(b) is avehicle for 'extraordi nary

relief,” nmotions invoking the rule should be granted 'only under

exceptional circunstances.'" 1d. (quotingLepore v. Vidockler, 792
F.2d 272, 274 (1st Cir. 1986)). The rule nust be applied so as to
"recogni ze the desirability of deciding di sputesontheir nerits,"

whil e al so considering "theinportance of finality as appliedto court

8 See, e.qg., Solaroll Shade & Shutter Corp. v. Bio-Energy Sys., Inc.,
803 F.2d 1130, 1132 (11th Cir. 1986); Blois v. Friday, 612 F. 3d 938,
940 (5th Cir. 1980); Radack v. Norwegi an Am Line Agency, Inc., 318
F.2d 538, 542 (2d Cir. 1963); 11 Wight, MIller & Kane, Federal
Practice & Procedure, § 2852, at 231 (1995).
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judgrments."” Teansters, Chauffeurs, Warehousenen & Hel pers Uni on, Local

No. 59 v. Superline Transp. Co., 953 F. 2d 17, 19-20 (1st G r. 1992).

Al t hough t hese aut horities nust nowbe read with the gl oss supplied by

the Supreme Court inPioneer Inv. Servs. Co. v. Brunswi ck Assocs. Ltd.

P'ship, 507 U.S. 380 (1993), they still remain instructive.?®
Appel | ants argue t hat José Méndez' s death, Roberto Méndez's
bel i ef that the case had been transferredto Enri qgue Mendoza, and t he
fact that many of the notions and noti ces were sent to theincorrect
address make their failure to prosecute "excusabl e neglect.” Qur
eval uati on of what constitutes excusabl e neglect is an equitable
det erm nation, takinginto account the entire facts and circunstances
surroundi ng the party's om ssion, includingfactors such as t he danger
of prejudice tothe non-nmovant, the | ength of the del ay, the reason for
t he del ay, and whet her the novant acted in good faith. [d. at 395.
After consideringthe facts at i ssue here, we concl ude t hat t he negl ect
exhi bited -- both by José Méndez bef ore hi s deat h and by Robert o Méndez
afterwards -- couldfairly be ternmed i nexcusabl e, and t herefore that
the district court didnot abuseits discretionindenyingthe Rule

60(b) motion. See O eda-Toro v. Ri vera-Mndez, 835 F. 2d 25, 30 (1st

9 Al though Pioneer defined "excusabl e neglect” in the context of
Bankruptcy Rul e 9006(b) (1), the case expressly indicated that the
Bankruptcy Rul e definition paralleledthat of Federal Rul e of Civil
Procedure 60(b)(1). Pioneer, 507 U S. at 393.
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Cir. 1988) (changes in counsel donot relievelitigant fromliability
for previous counsel's inexcusabl e neglect).

First, before his death, José Mendez i nexcusably failedto
communi cate with the federal district court, or keep the court
apprai sed of the status of the case. He had, since at | east
January 28, 1998, been on notice that the case had been renoved from
the Puerto Rico courts to the federal district court. At no point
after that date did Mendez i nformthe court that he was not admittedto
federal practice. Although he was aware that his second change of
address, to Box 270128, had been fil ed wi th t he Bayamdn court after
t hat court had di sm ssed the case, he failedto informthe federal
court of his new address. José Méndez also failed to respond to
interrogatories and di scovery requests sent in February of 1998
(althoughit is possiblethat he never recei ved t hese requests, or did
not receive theminatinely fashion, duetotheincorrect address used
by defendants).

I n short, betweenthe tinme he received notice of the renoval
of this casein January 1998 and his death in April 1998, José Méndez
didvirtually nothingtoindicate his active prosecution of the case,
ot her than contact Mendoza about the possibility of referral. An
attorney has a duty of diligencetoinquire about the status of a case.

Pryor v. United States Postal Serv., 769 F. 2d 281, 287 (5th Gr. 1985).

Moreover, it isanattorney' sresponsibilitytoalert thecourt asto
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scheduling conflicts, and to expl ai n absences or failures to appear in

atinmely fashion. Kagan v. Caterpillar Tractor Co., 795 F. 2d 601, 608
(7th Cir. 1986). The failureto do so need not be excused under Rul e

60(b)(1). I1d.; cf. Torre, 15F. 3dat 15 (litigant's failure to take

sinple step of alerting court to ongoi ng negoti ati ons and request
post ponenent of inm nent deadlines was inexcusabl e neglect).

Appel l ants make littl e or no attenpt to expl ai n t he negl ect
on the part of José Méndez, ot her than noting that he was not notified
of therenoval to federal district court until approxi mately two nont hs
after it was filed, and t hat def endants sent post-renoval notices to
t he wong address. These two facts do not automatically excuse his
i nexpl i cabl e refusal to conduct ordi nary comruni cation wi th the federal
court. Certainly, the correspondence between José Mendez and Enri que
Mendoza, dated February 23, 1998, nakes it evident that José Méndez was
by February fully aware that the case had been renoved to federal
court, and that he had recei ved at | east the January 23, 1998 noti ce
(originally sent totheincorrect address) that the United States had
substituted as a party.1°

Second, Roberto Méndez' s i ncorrect "assunption” that Enrique

Mendoza had assuned responsibility for the representati on was

10 Drucker Shub's nmenorandum attached to Mendoza's fax, posits a
factual scenario "whereaplaintiff files his or her claiminstate
court only later to have it renovedto federal court, and the United
States is substituted as party defendant."” Mendez had apparentl|y been
aware of these relevant facts and briefed Mendoza on them
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i nexcusabl e negl i gence. W synpathize with the fact that José Méndez' s
deat h was an undoubt edl y di sruptive event at Méndez & Méndez as wel | a
difficult personal | oss for Roberto Mendez. However, alawer's duty
of diligence transcends bot h upheaval at wor k and personal tragedy.

See Pioneer, 507 U.S. at 398 ("In assessing the cul pability of

respondents' counsel, we givelittle weight tothe fact that counsel
was experienci ng upheaval in hislawpractice at thetine of the bar

date."); Mranda v. Am_Airlines, 176 F. R D. 438, 440-41 (D. P. R 1998)

(personal probl ens of counsel do not constitute excusabl e negl ect).
Agai n, an attorney has an ongoing responsibilitytoinquireintothe
status of a case. Pryor, 769 F.2d at 287. Roberto Méndez was not
relieved of this responsibility because the case cane to himafter his
brother's untinely death; if anything, hislack of famliarity withthe
litigationindicated agreater duty to ensure no deadl i nes were m ssed.
Finally, having exam ned t he record, we note that Méndez' s cl ai ned
assunpti on was not a particul arly reasonabl e one: the fact that Mendoza
had rel ayed a nenorandumof | awto José Méndez suggests t hat Mendez &
Méndez still bore sone responsibility for thelitigation; the casefile
remai ned at the firnm there was no docunentation of a change in
counsel ; and there was no record that José Méndez had i nfornmed t he
district court of any change in representation.

Appel l ants' reliance on the incorrect address used by

def endants (and perhaps by the district court) is unavailing for
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several reasons. First, as we expl ai ned above, José Méndez' s failure
to communicate wth the district court or alert defendants that they
were using the incorrect address is at | east partly to blame for
def endant s’ conti nued use of Tropical #30. Second, appel |l ants do not
chal | enge t he representati on t hat def endants had nade over a dozen
phone cal | s to Roberto Méndez' s of fice regarding the failure to respond
to di scovery. Méndez adnm tted that he returned onl yone phone cal |
because it was difficult for hi mto return phone cal |l s during busi ness

hours. Third, as the district court noted, Davi |l a Al varez, Ci v. No.

97-2793 (JAF), at 5-6, appellants' assertionthat Mendez & Méndez di d
not receive noticesinatinely manner (if at all) is not entirely
credi ble. The record supports the inference that José Méndez recei ved
at least the United States' nmotion to substitute as a defendant.
Furthernore, at no poi nt has any | awyer associ ated wi t h Méndez & Méndez
stated in an affidavit that the firmnever received the rel evant
docunments. Although appellants claim truthfully, that thereis no
evidence intherecordthat the docunents were received, if any such
evi dence existed, it would be in the care of Méndez & Meéndez.
Even i f Méndez & Méndez never recei ved many of the rel evant
noti ons or notices fromeither defendants or the district court, we
think the factsinthis case support the district court's hol di ng.
First, the record conpel s the concl usi on t hat José Méendez was on noti ce

of the renoval of the case to federal court by January 28, 1998.

-14-



Second, once so i nforned, the confusion as tothe correct firmaddress
di d not relieve either Méndez brother of his responsibility toinform
the district court of the correct address and t he fact that he was not
admttedtothe federal bar. Upon his brother's death, Roberto Méndez
had a duty to nake appropriateinquiries as tothe status of the case,
ei t her by ensuring that repl acenent representati onwas i n place or by
findi ng such representation. And at the very | east, Roberto Méndez
shoul d have returned t he phone cal | s of opposi ng counsel. In short,
José Mendez failed to undertake ordinary matters of diligent
representati on and Roberto Méndez i gnored t he case for al nost ei ght
nont hs based on an i ncorrect and unreasonabl e assunpti on; such overt
negl ect i s hardly excusable evenif alawer is preoccupi edw th other

matters. Torre, 15 F. 3d at 15; Pifiero Schroeder v. Fed. Nat'|l Mrtgage

Ass'n, 574 F. 2d 1117, 1118 (1st Cir. 1978) (attorneys nmust organi ze
their work soastoneet thetinerequirenents of the matters they are
handl i ng) .

The ot her equitable factors do not point in appellants’
favor. This is not acase where alitigant m ssed deadlines by hours

or days. Cf. Denman v. Shubow, 413 F.2d 258, 259 (1st Cir. 1969)

(counsel overslept and mssedtrial, but acted pronptly to renedy the
situation). Roberto Méndez m ssed every di scovery deadl i ne and i gnor ed
t he exi stence of apre-trial conference. Furthernore, al nost ei ght

nont hs passed bet ween José Mendez' s deat h and Roberto Méndez' s attenpts
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toremedy the situation. Finally, Roberto Méndez's failureto perform
si npl e acts of courtesy such as returni ng opposi ng counsel's phone
callsinatinely fashion calls his good faith seriously into question.

Appel | ants nake a final pleathat to dismss the case based
on counsel ' s i nexcusabl e conduct woul d work an unj ust penalty onthe
litigants. The Supreme Court has clearly disavowed such an argunent:

There is certainly no merit to the contention
t hat di sm ssal of petitioner's clai mbecause of
hi s counsel ' s unexcused conduct i nposes an unj ust
penalty onthe client. Petitioner voluntarily
chose this attorney as his representativeinthe
action, and he cannot now avoi d t he consequences
of the acts or omi ssions of this freely sel ected
agent . Any other notion would be wholly
i nconsi stent with our systemof representative
litigation, inwhicheachpartyis deened bound
by the acts of his | awer-agent and i s consi dered
to have "notice of all facts, notice of which can
be charged upon the attorney."

Link v. Wabash R R._Co., 370 U. S. 626, 633-34 (1962) (quotingSmth v.

Ayer, 101 U. S. 320, 326 (1879)); see also Pioneer, 507 U.S. at 396

(citing Link).

Appel | ant s al so seek rel i ef under Rul e 60(b) (6), which al |l ows
acourt togrant relief for "any ot her reason [so] justifying."” Rules
60(b) (1) and 60(b)(6) are nutual |l y excl usi ve, however, neani ng t hat
appellants are not entitled to relief under (b)(6) for clains of

excusabl e negl ect. Pioneer, 507 U.S. at 393; Liljeberg v. Health

Servs. Acquisition Corp., 486 U. S. 847, 863 &n. 11 (1988). Moreover,

to justify relief under Rule 60(b)(6), "a party nust show
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"extraordinary circunstances' suggestingthat the partyisfaultlessin

the del ay." Pioneer, 507 U.S. at 393; Ackerman v. United States, 340

U. S. 193, 197-200 (1950); Kl apprott v. United States, 335 U. S. 601,

613- 14 (1949). As we have expl ai ned at | ength, both José Méndez and
Roberto Méndez were far fromfaultless in their conduct.

Appel lants endwith alast-ditchjurisdictional argunment. In
their reply brief, they admt that they failed to fulfill the
jurisdictional prerequisite of pursuing adm ni strative renedi es prior
tofiling aclaimunder the FTCA. They argue that this fail ure robbed
the district court of subject matter jurisdictionto enter judgnent,
and t hat we shoul d direct the court to voidthe judgnent and remand to
the Puerto Ricocourts. Gventhat thisissue was not rai sed before
the district court, and briefed only marginally here, we areloathto
address it at any | ength. W confine ourselves totwo observati ons.
First, afailuretoconply withthe exhaustion requirenent woul d not
affect thedistrict court's jurisdictionover the action as a whol e
(andtothe extent that it m ght have furni shed an argunent for renand,
t hat argunment was wai ved by plaintiffs' failuretonmake atinely notion
tothat effect). Second, the exhaustionrequirenent is, inall events,
i ntended for the governnent's protection, and, |ike nost other
exhaustion requirenments, can be wai ved by t he i nt ended beneficiary.
Sinceit istheplaintiffs, not the federal defendant, who attenpt to

i nvoke exhausti on here, we concl ude t hat the wai ver doctrine applies
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and that there was no jurisdictional inpedinent to the entry of
j udgnment bel ow.

Affirnmed.
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